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In the event of a settlement the lawyers could use Form 14, J 628 (Rule 82) to record their settlement and submit it to the Court so that it is made an order of court. This ensures the enforceability of the agreement and confirms that the legal proceedings are settled fully and finally (if that is the case).

Wherever possible any such agreement should be drafted/approved by each party’s lawyer. Although the mediator may be involved in helping the parties to draft acceptable terms, the mediator is not responsible for the drafting of the agreement and should never be a party to the agreement.   

FORM 14 
(Rule 82) 
 
SETTLEMENT AGREEMENT 
 
 
COURT: ………………………………………………...FILE NO: ………………………………….. 

PARTIES: 
………………………………………………….………………………..…………………...Claimant 
And 
……………………….…………………………..…………….…………………………Respondent 
 
Whereas the parties referred their dispute to mediation; 
 
And whereas the parties have settled the dispute between them with the assistance of the mediator; And whereas the parties hereby record the terms and conditions of the settlement; 
Now therefore it is agreed as follows: 
 
1. TERMS OF SETTLEMENT 
 
………………………………………………………………………………………………………… 
…………………………………………………………………………………...……………………… 
……………………………………………………………………...…………………………………… 
…………………………………………………………………………………………...……………… 
……………………………………………………………………………………………...…………… 
……………………………………………………………………………………………...…………… 
……………………………………………………………………………………………...…………… 
………………………………………………………………………………………...………………… 
 
2. AUTHORITY TO ENTER INTO SETTLEMENT 
Each person signing this agreement in a representative capacity warrants that he or she has full authority to bind his or her principal to this agreement. 

3. CONSENT TO JUDGMENT 
The Claimant/Respondent agrees that in the event of failure to comply with any term of this agreement, the Claimant/Respondent shall be entitled to lodge with the clerk/registrar of the court the written Consent to Judgment signed by the Claimant/Respondent and obtain judgment in accordance with the provisions of section 58 of the Magistrates' Courts Act 32/1944. 
 
4. NON-PAYMENT 
Should any amount payable in terms of this agreement not be paid on the due date the full amount outstanding shall immediately become due, owing and payable. 
 
5. CONFIDENTIALITY 
1. It is understood between the parties and the mediator that the mediation will be strictly confidential and without prejudice. 
2. Mediation discussions, written and oral communications, any draft resolutions, and any unsigned mediated agreements shall not be admissible in any court proceeding, unless such information is discoverable in terms of the normal rules of court. Only a mediated agreement, signed by the parties may be so admissible. 
4. The parties further agree not to call the mediator to testify in court nor in any other forum, about the mediation or in relation to anything which transpired therein nor to provide any materials from the mediation.
5. The parties understand the mediator has an ethical responsibility to break confidentiality if s/he suspects another person may be in danger of harm. 
 
6. ORDER OF COURT 
The parties agree that this settlement agreement is/is not forthwith to be made an order of court. 
 
5. BREACH 
In the event that this agreement has not been made an order of court and any party breaching the agreement, the aggrieved party will be entitled to make application to court to make this agreement an order of court and to enforce the terms of hereof. 
 
6. NON-VARIATION AND WAIVER 
The parties agree that any amendment, waiver or variation of any term of this agreement must be in writing and signed by all parties. 
 
 
SIGNED AT ……………………………………….………..… ON ……………………………..… 

WITNESS: 
[image: ]1.………………………………………………….. 

CLAIMANT 
2.……………………..…………………………………………….PERSONAL CAPACITY/ DULY AUTHORISED 
(Attach copy of authority/resolution) 
 
WITNESS: 
[image: ]1.………………………………………………….. 

RESPONDENT 
2.…………...……………………………………………………..PERSONAL CAPACITY/ 
DULY AUTHORISED 
(Attach copy of authority/resolution) 
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This specimen Settlement Agreement is for guidance only. Any agreement based on it will need to be adapted to the circumstances and legal requirements of the settlement to which it relates. Wherever possible any such agreement should be drafted/approved by each party’s lawyer. Although the mediator may be involved in helping the parties to draft acceptable terms, the mediator is not responsible for the drafting of the agreement and should never be a party to the agreement.  

SETTLEMENT AGREEMENT IN TERMS OF MEDIATION RULE 41A SUB-RULE (8)(e) OF THE HIGH COURT

Date ...........................................................................................................................................

Parties

....................................................................................................................................  (Party A)

Address.....................................................................................................................................

.....................................................................................................................................(Party B)

Address.....................................................................................................................................

.............................................................................................................................(Party C, etc)
(jointly ‘the Parties’)
Background
· The Parties have been in a dispute in relation to [set out brief details] (‘the Dispute’) [as per court reference] (‘the Matter’)]
· The Dispute has been the subject of a mediation (‘the Mediation’) conducted under an agreement (‘the Agreement to Mediate’) between the Parties and [………………..…...] (‘the Mediator’);
· The Parties have agreed to settle the Dispute on the terms set out below (‘the Settlement Agreement’).

Terms of the Settlement Agreement
It is agreed as follows:
1. [A will …………........... to/for B at .......... by not later than [time] on [date]]
2. [B will pay R .......... to A by not later than [time] on [date] by electronic bank transfer to [bank].......... [branch code].......... [account number] ..........]
3. [Any other terms] .........................................................................................
4. 
a. The Matter will be stayed, and the parties will consent to it being made an order of Court.
b. OR [A/B] will discontinue the Matter on [B/A]’s undertaking not to claim [B/A]’s costs of the Matter against [A/B].
c. OR Judgment will be entered for [A/B] on their [counter] claim with an order that [B/A] pay [A/B]’s costs on the standard/indemnity basis subject to detailed assessment if not agreed.
d. OR The Matter will be dismissed with no order as to costs.
5. This Agreement is in full and final settlement of any causes of action whatsoever which the Parties [and any subsidiaries .......... of the Parties] have against each other [it is important that such a clause is only included after a careful check has been made as to whether there are any other possible outstanding causes of action between the Parties which can safely be compromised (or ought not to be compromised) in this way].
6. This agreement supersedes all previous agreements between the parties [in respect of all matters relevant to the Dispute] except for those terms of the Agreement to Mediate of continuing effect including the confidentiality of the mediation process, the Parties’ undertaking not to call the mediator to give evidence and the liability of the Mediator. 
7. If any dispute arises out of this Agreement, the Parties will attempt to settle it by mediation before resorting to any other means of dispute resolution. To initiate any such mediation a Party must give notice in writing to the Mediator. Insofar as possible the terms of the Agreement to Mediate will apply to any such further mediation. If no legally binding settlement of such a dispute is reached within [28] days from the date of the notice to the Mediator, either party may [institute court proceedings/refer the dispute to arbitration under the rules of the Arbitration Act 1965 (Act No. 42 of 1965)].
8. The Parties will keep confidential and not use for any collateral or ulterior purpose the terms of this Agreement except insofar as is necessary to implement and enforce any of its terms or as otherwise agreed in writing by the Parties.
9. The Parties acknowledged that any agreement reached in Mediation is achieved without any influence from the Mediator.
10. This Agreement shall be governed by, construed and take effect in accordance with South African law. The courts of South Africa shall have exclusive jurisdiction to decide any claim, dispute or matter of difference which may arise out of, or in connection with this agreement.

Signed
....................................................................................................................................................
for and on behalf of.................................................................................................................................................

....................................................................................................................................................
for and on behalf of.................................................................................................................................................

....................................................................................................................................................
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